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REASONS

What is this proceeding about?

1 Wombat Forestcare Inc. (‘WFC’) is a community association incorporated 
in 2006 with a purpose to protect and enhance the natural ecosystems of the
Wombat State Forest and surrounding areas. It currently has about 170 
members. 

2 The respondents, Neil Stuart and Barry Friend, are the holders of Mining 
Licence 5349, which proposes mining activities in an area in the northern 
part of the Wombat State Forest. Although a little unclear, it appears that 
Fortitude Mining Pty Ltd (either directly or through a subsidiary) may also 
have an option or beneficial interest in future mining activities. 

3 WFC seeks a declaration that the proposed mining activities require a 
planning permit under the Moorabool Planning Scheme, in addition to the 
mining licence. This proceeding deals simply with that issue. It does not 
(and cannot) address the merits of the decision to issue the mining licence 
under the Mineral Resources (Sustainable Development) Act 1990 
(MRSDA), nor the merits of the proposed mining activity, nor the merits of 
any future planning application if required. WFC’s standing to bring this 
proceeding under s 149B of the Planning and Environment Act 1987 was 
not contested.

4 Moorabool Shire Council (the ‘Council’) is the responsible authority under 
the Moorabool Planning Scheme. It had formed a view that a planning 
permit was not required. This included reliance upon information it sought 
from the relevant mining regulatory body – the Department of State 
Development, Business and Innovation (the ‘Department’1). It was this 
‘decision’ by the Council that has led to WFC seeking a declaration that a 
planning permit is required. At the hearing, the Council assisted the 

1 References to the ‘Department’ in these Reasons include the Department’s predecessor at relevant 
times, including the former Department of Primary Industries.
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Tribunal with relevant planning matters, rather than taking a strong 
adversarial position for or against the declaration sought.

5 The Tribunal was greatly assisted by the attendance at the hearing of John 
Mitas, the Department’s Chief Inspector of Mines and Quarries. Although 
the Department did not advocate an ultimate position for or against the 
making of the declaration, Mr Mitas was able to provide useful background 
information, and to act as an effective contradictor to some of WFC’s 
contentions – in particular, about the use of the bulk sampling process in 
gold mining activities, and relevant distinctions to be drawn between 
minerals exploration, mining, and extraction.

Preliminary issue 

6 Although I am satisfied that service was undertaken on both respondents 
and on Fortitude Mining Pty Ltd at registered and other addresses, neither 
of the respondents nor Fortitude Mining attended the hearing. This has 
created its own difficulties in attempting to understand the detail and intent 
of some of the proposed mining activities. For the record, I note that the Mr 
Mitas confirmed the relevant registered addresses for the licence holders, 
and the Tribunal had received an email from Mr Friend in response to 
service upon him. Other relevant material about service and WFC’s 
attempts to contact the parties is contained in the statement of service and 
affidavit material filed on its behalf. 

7 I am satisfied that it was appropriate to hear and determine the matter in the 
absence of these respondents. Indeed, given the nature of this proceeding 
(i.e. whether a planning permit is required under the Moorabool Planning 
Scheme), the attendance of the Council as a respondent (as responsible 
authority for the administration and enforcement of that scheme) is 
sufficient.

Background

8 Whilst a range of material was provided to the Tribunal, some key 
backgrounds elements are as follows:

 Mr Friend was granted an exploration licence EL 3483 over an 18-
km2 area of Abels Reef, near Bullarto, on 26 August 1993. A report to 
the Department details the exploration activities and investigations 
that occurred over the subsequent years, concluding that “there was a 
continuing potential for the discovery of a modest gold resource in the
area”. 

 The exploration licence expired on 26 August 2002, with the report to 
the Department noting that the reason for relinquishment of that 
exploration licence was that a mining licence MIN 5349 was applied 
for by Mr Stuart over Abels Reef on 16 July 2001. 

 The Department’s ‘Mining Titles System’ shows that an application 
for a mining licence MIN 5349 was indeed made on 16 July 2001. The

VCAT Reference No.  P2170/2013 Page 3 of 14



mining licence was granted to Mr Stuart and Mr Friend, as co-owners,
on 18 July 2007 for five years. The reason for the time lag between the
application and grant is unclear. The mining licence was granted over 
a 5-hectare area of Crown land (within the Wombat State Forest), 
comprising a much smaller tenement area than the exploration licence.

 The mining licence MIN 5349 was due to expire on 17 July 2012. 
Prior to its expiry, an application was made for its renewal. The 
mining licence was renewed on 27 February 2014. Mr Mitas advised 
that the renewal operates from the original date of expiry, and that the 
licence would now expire on 17 July 2016. The mining licence is still 
issued to Mr Stuart and Mr Friend as registered co-owners, and on the 
same conditions. 

 A draft work plan was submitted on 3 December 2008. The 
Department’s ‘Mining Titles System’ records several requests for 
further information, and further drafts, being submitted over the next 
couple of years, with the work plan being approved under the mining 
licence MIN 5349 on 30 May 2012. As I understand it, this work plan 
remains in force.

 The work plan allows for a bulk sampling process, involving the 
extraction of approximately 5,000 tonnes along the reef, within 20 
metres of the surface, using slot-mining with excavators. It also allows
for vegetation clearance, access roads and water run-off dams, and for 
rehabilitation works. The area is described as including the old Abel’s 
underground mine site, with about 10 old shafts and some open cut 
areas. It is estimated that the higher-grade zone within this area (i.e. 
gold at 4.5g/tonne) is approximately 52,000 tonnes, within an 
‘indicated’ overall resource of approximately 120,000 tonnes. 

9 WFC contends that the work proposed under the mining licence and work 
plan is mining or extraction, rather than exploration, and that this has 
consequences for whether a planning permit is required. As will be seen, 
this turns in part on how these terms are defined or characterised under the 
MRSDA and the Planning and Environment Act 1987. 

10 The Department wrote to the Environment Defenders Office (representing 
WFC) on 10 September 2012 expressing a view that the work proposed in 
the approved work plan, being for bulk sampling, was entirely consistent 
with the definition of ‘exploration’ under the MRSDA. The Department 
also wrote to the Council in similar terms on 22 February 2013, which the 
Council relied upon in forming its view that no planning permit was 
required for the activity.

11 Importantly, in its letter of 10 September 2012, the Department had added:

Further, section 14(6) of the MRSDA enables the Minister’s delegate to 
approve ‘exploration-only’ activities on a mining licence for a period of not 
more than two years. By authorisation dated 30 May 2012, the Minister’s 
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delegate approved exploration-only activities on MIN 5349, for the period 
up to 29 May 2014. 

12 Mr Mitas confirmed that such an authorisation had been given, and that this
was an authorisation related to, but approved separately from, the work 
plan. He also indicated that, as at the date of the hearing on 20 May 2014, 
there had been no change in this position and that the ‘exploration-only’ 
authorisation would therefore expire very shortly thereafter, on 29 May 
2014 – a date that has now passed. In the absence of any notification to the 
contrary, I have therefore assumed that the ‘exploration-only’ authorisation 
under s 14(6) of the MRSDA has now expired.

Interrelationship of mining and planning legislation

13 The MRSD Act and the Planning and Environment Act 1987 (and the 
planning schemes made under it), form part of a broader legislative scheme 
that regulates mining activity in Victoria. In most instances, mining activity 
does not require a planning permit if a licence has been issued for the 
activity and certain conditions are met under the MRSD Act. 

14 The interrelationship of the MRSD Act and planning schemes is not 
however as straightforward as may first appear. For the consideration of 
whether a planning permit is required, planning schemes do not distinguish 
between ‘exploration’ and ‘mining’ as under the MRSD Act, but rather 
distinguish between land used for ‘mineral exploration’ and land used for 
‘mineral extraction’. 

15 I am not however convinced that this difference has a material consequence 
in practice. Planning schemes define ‘mineral exploration’ as “land used for
the exploration of minerals in accordance with the Mineral Resources 
(Sustainable Development) Act 1990”.  This essentially takes the matter 
back to the MRSDA which defines ‘exploration’ as follows:

exploration means exploration for minerals and includes—

(a) conducting geological, geophysical and geochemical surveys; and

(b) drilling; and

(c) taking samples for the purposes of chemical or other analysis; and

(d) extracting minerals from land, other than for the purpose of 
producing them commercially; and

(e) in relation to an exploration licence, anything else (except mining) 
that is specified in the licence. 

16 This can be contrasted with the definition of ‘mining’ in the MRSDA as 
follows:

mining means extracting minerals from land for the purpose of producing 
them commercially, and includes processing and treating ore;

It follows that extraction may be characterised as either exploration or 
mining under the MRSDA, depending on its purpose.
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17 It is clear then that ‘exploration’ under the MRSDA may include extracting 
minerals, other than for the purpose of producing them commercially. If 
non-commercial extraction lawfully occurs as part of exploration, it will be 
exploration ‘in accordance with the MRSDA’ for the purpose of the 
planning scheme definition, and thus ‘minerals exploration’ for planning 
purposes – despite ‘minerals extraction’ being separately defined. 

18 ‘Mineral extraction’ is defined in planning schemes as “land used for the 
extraction of minerals in accordance with the Mineral Resources 
(Sustainable Development) Act 1990”. Although it is not as explicit as it 
might be for planning purposes, given that non-commercial extraction can 
occur as part of ‘minerals exploration’, ‘minerals extraction’ appears 
therefore to contemplate the extraction of minerals for commercial 
production – i.e. mining. Apart from this being consistent with the approach
taken under the MRSDA, such an interpretation for planning purposes also 
accords with the way ‘mineral exploration’ and ‘mineral extraction’ are 
dealt with in clause 52.08 of all planning schemes, and the way the planning
permit exemptions operate under that clause. ‘Mineral exploration’ is 
exempt from the requirement for a planning permit if it complies with s 
43(3) of the MRSDA – that being a section dealing generally with 
exploration, including exploration under either an exploration licence or 
mining licence. ‘Mineral extraction’ is exempt from the requirement for a 
planning permit if it complies with ss 42(7) or 42A of the MRSDA – those 
being provisions dealing primarily with mining or mining work variations. 
These are considered in more detail below.

Consideration of issues

19 In the above context, I return to the core issues in this proceeding. 
Obviously, the decision whether a planning permit is required turns, at least 
in part, on whether the activities proposed in the work plan approved under 
the mining licence MIN 5349 are for ‘exploration’ or mining. 

When is a planning permit required?

20 The starting point for whether a planning permit is required is the 
Moorabool Planning Scheme.

21 Clause 52.08-1 of the Moorabool Planning Scheme (as with all planning 
schemes in Victoria) contains a general permit requirement for the use and 
development of land for ‘earth and energy resources industry’. That land 
use term includes a variety of activities connected with the resources 
industry, including minerals exploration and minerals extraction.

22 However, if the proposed works are specifically for ‘minerals exploration’, 
clause 52.08-1 provides for an exemption from the requirement to obtain a 
planning permit if the use or development:

 Complies with s 43(3) of the Mineral Resources (Sustainable Development) Act
1990. 
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23 Section 43(3) of the MRSDA provides as follows:

(3) Despite anything in any planning scheme approved under the 
Planning and Environment Act 1987 which—

(a) prohibits the use or development of the land covered by the 
licence for exploration (whether absolutely or unless specified 
conditions are complied with) and does not provide for the 
granting of a permit for that use or development; or

(b) requires a permit to be obtained for that use or development—

the holder of a licence is not prohibited from carrying out exploration 
on the land covered by the licence in accordance with that licence and 
is not required to comply with any conditions specified in the planning
scheme relating to, or to obtain a permit for, the carrying out of that 
exploration.

24 Section 43(3) of the MRSDA thus effectively overrides the planning 
scheme, and removes a planning permit requirement for any use and 
development that can be characterised as being for mineral exploration. 
Although s 43 is headed “Commencement of work under exploration 
licence or retention licence”, s 43(3) was amended in 2012 to extend the 
planning exemption for exploration to exploration undertaken under all 
forms of licence, including exploration under a mining licence. This is 
made clear in the explanatory memoranda for the relevant amendment, and 
WFC did not pursue a contrary argument.

25 If, however, the proposed works are for mining, clause 52.08-1 of the 
Moorabool Planning Scheme provides for an exemption from the 
requirement to obtain a planning permit only if the use or development 
complies with s 42(7) or s 42A of the MRSDA. Section 42A refers to work 
variations and is not relevant here, but s 42(7) provides as follows:

(7) If under subsection (6) or any planning scheme a permit is required to 
be obtained for carrying out mining on the land covered by a mining 
licence or prospecting licence in accordance with that licence, the 
licensee is not required to obtain a permit for that work if—

(a) an Environment Effects Statement has been prepared under the 
Environment Effects Act 1978 on the work proposed
to be done under the licence; and

(b) an assessment of that Statement by the Minister administering 
the Environment Effects Act 1978 has been 
submitted to the Minister; and

(c) a work authority has been granted by the Department Head 
following the Minister's consideration of that assessment.

26 Section 42 is headed “Commencement of work under mining licence or 
prospecting licence”. It is clearly applicable here. It is common ground that 
no EES has been prepared or assessed for the works. Accordingly, unless 
the works comprise ‘exploration’ and come within the s 43(3) exemption, a 
planning permit will be required under clause 52.08-1 of the planning 
scheme unless an EES is prepared and assessed.
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Are the proposed works for ‘exploration’?

27 The relevant parts of s 14 of the MRSDA provide as follows:

14 Mining licences

(1) The holder of a mining licence who obtains a work 
authority is entitled to carry out mining on the land 
covered by the licence and—

(a) to explore for minerals; and

(b) to construct any facilities specified in the licence, 
including drives, roads, water races, tailing dumps,
tailing dams, drains, dams, reservoirs and pipe-
lines; and

(c) to do anything else that is incidental to that 
mining.

...

(5) A mining licence does not entitle the holder of the 
licence to only explore for a mineral resource during the
currency of the licence.

(6) However, the Minister may, by notice in writing, 
authorise the holder of such a mining licence to only 
explore for minerals for a specified period of up to 2 
years.

28 Although there is a separate provision for exploration licences under s 13 of
the MRSDA, it is clear that exploration can be undertaken under a mining 
licence, albeit only in certain circumstances – i.e. in conjunction with 
mining, or as exploration-only with a s 14(6) authorisation. I will address 
the s 14(6) authorisation separately, later in these reasons.

29 It follows that the fact that the works here are proposed through a work plan
under the mining licence MIN 5349 (rather than under an exploration 
licence) does not of itself mean that the works are ‘mining’ rather than 
‘exploration’. Nor is it directly relevant that there have already been earlier 
exploration activities under an exploration licence before the grant of this 
mining licence. The exploration under the exploration licence EL 3483 
appears to have been at a more preliminary level over a much broader area.

30 WFC contends that:

 the nature and extent of the bulk sampling is such that is cannot be 
considered to be for exploration; and 

 the nature and extent of the other proposed works (i.e. for vegetation 
clearance, access roads and water run-off dams, and for rehabilitation 
works) is such that it cannot be considered to be for exploration, or 
ancillary to the exploration.

31 I understand that ‘bulk sampling’ is somewhat of a controversial issue in 
mining activity (including well beyond Victoria), particularly where very 
large quantities of minerals are extracted under the guise of ‘exploration’, 
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where the testing is often largely to determine the commerciality of the 
resource rather than its geology, and where the minerals are sold at market 
value after the sampling and testing – sometimes at greater value than the 
costs of the ‘exploration’. It is not for me to address this broader issue. The 
task in this case is simply to ascertain whether the works proposed here are 
‘exploration’ (as defined) and exempt from the requirement for a planning 
permit.

32 The proposed bulk sampling under the work plan here involves the 
extraction of 5,000 tonnes, being 4.16% of the total estimated resource, and 
nearly 10% of the higher-grade resource. Save for 10-metre buffers, the 
bulk sampling will occur across the entire mining tenement, to a depth of 20
metres. A ‘fact sheet’ provided on behalf of the licence holders as part of the
community engagement, and obtained by WFC, indicates that the extracted 
ore would be treated off-site. 

33 WFC invited me to infer from all of this that the bulk sampling here was the
extraction of minerals from land for the purpose of producing them 
commercially, and includes treating the ore. WFC says it is thus clearly 
within the definition of ‘mining’ rather than ‘exploration’. 

34 Conversely, in its letter of 22 February 2013 to the Council, the Department
had expressed the view:

Bulk sampling is an exploration and development activity commonly 
conducted in the mining industry for evaluation of the potential mineral 
content and the distribution of the target ore body, to investigate the 
metallurgical properties of the ore body, to test extractive milling methods, 
and to test mill equipment. A licence holder may carry out bulk sampling as 
part of an exploration and development program, prior to making a decision 
to move to commercial production. Bulk sampling is undertaken only in 
certain exploration programs, and is often used in complex geological 
settings, such as the central Victorian goldfields.

The definition of exploration under the Mineral Resources (Sustainable 
Development) Act 1990 includes:

 taking samples for the purposes of chemical or other analysis; and

 extracting minerals from land, other than for the purpose of producing them 
commercially.

In our assessment, the proposed bulk sampling meets these criteria.

35 The ‘fact sheet’ I referred to earlier had referred to the likely resource and 
grade ascertained from the earlier exploration, but also states:

The mineral resource, known as Abels Reef was mined around the end of the
19th century and the early 1900’s.

…

The grades are quite ‘skinny’ and there is considerable doubt as to the 
presence of much of the remnant reef. It is thought that the ‘old timers’ may 
have taken out much more of the reef than some assumptions allow for. For 
these reasons, we think that it would not be prudent to commit to mining a 
large portion of the estimated resource.
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With this in mind, a work plan was prepared which proposed excavating a 
selected bulk sample of 5,000 tonnes …

36 In its letter of 10 September 2012 to the EDO, the Department had also 
expressed an opinion similar to that expressed to the Council, and added:

You [i.e. the EDO on behalf of WFC] have sought assurances that the 
minerals extracted during the works undertaken on the approved work plan 
are not to be produced commercially. As for all licences [the Department] 
will monitor and regulate the licence’s activities within MIN 5349 in 
accordance with the MRSDA to ensure ongoing compliance with the Act, the
licence, and work plan conditions.

37 I have already referred to another part of this letter that confirms the 
approval of exploration-only activities on MIN 5349, for the period up to 29
May 2014.

38 I agree with WFC that the nature and extent of bulk sampling in a particular
case could conceivably lead to a finding that the bulk sampling was, in 
reality, in that particular case, mining rather than exploration. It may be a 
matter of fact and degree. However, the amount of the bulk sample to be 
extracted is not determinative in itself. Whilst 5,000 tonnes of ore is a large 
amount to extract, there is an explanation that the bulk sampling here 
reflects the complex geology of the Victorian goldfields, and the possibility 
that more gold may have been extracted from the reef in earlier years. The 
fact that some of the minerals may be processed or sold after sampling or 
testing is clearly relevant, but again not of itself determinative. Again, it 
may be a matter of fact and degree. However, it is ultimately the purpose of 
the extraction (i.e. whether for commercial production or not) that is critical
to the statutory definitions of whether it is ‘exploration’ or ‘mining’ under 
the MRSDA and whether it is ‘mineral exploration’ for planning purposes.

39 Although I was invited to form an inference from the surrounding material, 
WFC has not satisfied me to the requisite standard of proof that the purpose
of the bulk sampling under the work plan in this case is an extraction of 
minerals for the purpose of producing them commercially. An alternative 
and probable explanation exists in this case, as evidenced by the 
Department’s correspondence and the fact sheet. The Department has also 
indicated it will monitor the situation to ensure compliance. 

40 In saying this, I do not blindly accept the Department’s assessment. 
However, equally, I would not lightly second-guess a formal assessment by 
the relevant regulatory agency, or the Department’s satisfaction about the 
bulk sampling program, in the absence of much stronger evidence from 
WFC to support its contrary contention about the purpose of extraction. 

41 The second contention by WFC is that the nature and extent of the other 
proposed works in the work plan (i.e. for vegetation clearance, access roads 
and water run-off dams) is such that it cannot be considered to be for 
exploration. For example, WFC is concerned that the method of bulk 
sampling will lead to the whole site being cleared of vegetation, and roads 
and dams being built to a level that will facilitate later mining of the entire 
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tenement without further works. If a permit or EES is required for that later 
mining activity, WFC is concerned that there will be nothing left to assess 
or protect as the primary infrastructure will have been largely established 
during the bulk sampling exploration process.

42 As indicated earlier, s 14(1) of the MRSDA allows the holder of a mining 
licence who obtains a work authority to carry out mining on the land 
covered by the licence and:

(a) to explore for minerals; and

(b) to construct any facilities specified in the licence, including drives, 
roads, water races, tailing dumps, tailing dams, drains, dams, reservoirs and 
pipe-lines …

43 Section 14(1)(a) and (b) appear to distinguish between ‘exploration’ and the
construction of other facilities under the licence. The Department’s letter of 
10 September 2012 also states that the Department “considers that the work
proposed in the approved work plan, being for bulk sampling, is an activity 
consistent with the definition of ‘exploration’ under the MRSDA”. [my 
italics]. The Department has not directly referred to the other works, and 
whether they form part of the exploration, or are a separate part of the 
mining licence.

44 Although it may again be a matter of fact and degree in a particular case, I 
am not satisfied on the basis of the material provided by WFC that the other
works and facilities approved under the work plan are not part of the 
‘exploration’ activity. My reasons for this include the following:

 whilst the definition of ‘exploration’ in the MRSDA refers to surveys, 
drilling, sampling etc., the definition is inclusive of those activities 
rather than exhaustive. The exploration for minerals will necessarily 
involve other activities including, where relevant, vegetation 
clearance, access roads and water run-off dams. They form part of, or 
are ancillary to, the main activity of exploration. 

 here, those activities have been approved under the same work plan as 
the bulk sampling, rather than separately under the mining licence. 
The broad nature of the bulk sampling approved by the Department 
under the work plan, comprising slot-mining with excavators across 
much of the 5-hectare tenement, means that these activities will also 
be relatively broad.

 contemporaneously with the approval of the work plan, the Minister’s 
delegate authorised the works in the work plan as ‘exploration-only’ 
activities. 

 the MRSDA provides for ‘low impact exploration’ in certain 
circumstances (for example, exploration without the disturbance of 
vegetation), but the Department has not required the exploration under
the work plan to be ‘low impact’ in this case. It has not ignored the 
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issue, but made its assessment allowing vegetation clearance and other
works following the submission of a detailed flora and fauna 
assessment prepared by Biosis Research. The Department has 
included conditions for rehabilitation following the bulk sampling 
under the work plan. 

45 It follows that the Department has, to date, dealt with the activities of 
vegetation clearance, access, dams etc as part of the exploration activity, 
rather than as a separate additional activity under the work plan or licence. 
There is no evidence from WFC to support its contrary view. These 
activities are therefore part of the use and development of the land for 
minerals exploration, being in accordance with the MRSDA, and exempt 
from the requirement for a planning permit. Whilst WFC may have 
legitimate concern about the extent of vegetation clearance, that is a merits 
issue beyond the scope of my jurisdiction in this proceeding.

What is the effect of expiry of the s 14(6) authorisation?

46 The Department’s letter of 10 September 2012 indicates that the work 
proposed in the approved work plan, being for bulk sampling, was entirely 
consistent with the definition of ‘exploration’. Moreover, the Department’s 
letter acknowledges that the Minister’s delegate had, contemporaneously 
with the approval of the work plan on 30 May 2012, authorised the holders 
of the mining licence to only explore for two years, exercising the power 
under s 14(6) of the MRSDA. The Department is thus of the opinion that 
the works proposed under the work plan are for exploration only.

47 However, the s 14(6) authorisation to undertake exploration-only works 
under the mining licence has now expired. Given that the Minister can only 
allow exploration-only activities under s 14(6) for a period of up to two 
years, it is quite arguable that the Minister cannot extend or renew that 
authorisation. Even if the Minister could do extend or renew the 
exploration-only authority (which I do not need to decide here), no-one has 
apparently sought that extension or renewal and none has been granted. The
consequence is therefore that, since the expiry of the s 14(6) authorisation 
on 30 May 2014, exploration-only activities can no longer occur under the 
mining licence. 

48 If the Department relies upon the s 14(6) authorisation as the foundation 
stone for the lawfulness of exploration-only activities, and the 
characterisation of the bulk sampling as ‘exploration’, then it must accept 
the consequences of the expiry of that authorisation.

49 It follows that, at best, what can now be undertaken under the mining 
licence MIN 5349 is mining-only activities or a combination of mining and 
exploration activities. Either way, the works proposed under the work plan 
can no longer be undertaken on the basis that they are only for exploration.

50 If any works are now undertaken under the mining licence, whether under 
the work plan or otherwise, as things presently stand, they would no longer 
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be for exploration only. The proposed works would not be solely for 
‘mineral exploration’ (in accordance with the MRSDA) for planning 
purposes, but would necessarily involve mining under the MRSDA, or 
‘mineral extraction’ for planning purposes. Under clause 52.08 of the 
Moorabool Planning Scheme, a planning permit would be required unless 
the mining or combined mining/exploration activities complied with s 42(7)
of the MRSDA, including the preparation and assessment of an EES.

51 The consequence appears to be that, with the expiry of the s 14(6) 
authorisation, and there being no EES, clause 52.08 of the Moorabool 
Planning Scheme requires that a planning permit be obtained for any 
proposed works under mining licence MIN 5349 before those works can be 
commenced.

52 I cannot predict what action will be undertaken by Mr Friend and Mr Stuart 
to address the expiry of the s 14(6) authorisation. Indeed, given the lack of 
any current action under the mining licence and work plan, I cannot predict 
what (if any) works will now be undertaken. It is perhaps only when the 
licence holders’ future intentions become clear that the Department, the 
Council, and WFC can consider whether any future proposed works require 
a planning permit or not. The Department and the Council should now 
carefully monitor the situation in this regard. 

What orders should I make in this proceeding?

53 Putting to one side the expiry of the s 14(6) authorisation, WFC has not 
persuaded me that the works proposed under the work plan under mining 
licence MIN 5349 are other than for ‘mineral exploration’ for planning 
purposes. As such, WFC has failed in its primary grounds upon which the 
declarations are sought. I do not propose to make the declarations sought by
WFC.

54 Equally, given the uncertainty created by the expiry of the s 14(6) 
authorisation and what works may now occur, I am not persuaded to make a
positive declaration to the contrary position. It may well be that, having 
regard to s 14(6) of the MRSDA, the holders of the mining licence have lost
their opportunity to undertake ‘exploration-only’ activities under the licence
and work plan without a planning permit. It is not within the ambit of this 
proceeding under s 149B of the Planning and Environment Act 1987, 
particularly given the limited submissions on this issue and the hypothetical
nature of what may now occur, for me to finally determine this issue. 

55 Accordingly, I will refuse and dismiss the application, and make no 
declarations.

Mark Dwyer
Deputy President 
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